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Court: ‘Highest Deference is Owed to the Forest Service’s Technical Analyses’
Lawsuits pitting environmental groups against the federal land-management agencies are so common that few of them qualify as national news. Such was not the case with the US Circuit Court of Appeals for the Ninth Circuit’s 2008 Lands Council v. McNair decision, when a seemingly routine attempt to block a US Forest Service forest restoration project in Idaho resulted in a far-reaching, precedent-setting opinion. As reported in the August 2008 issue of The Forestry Source, the court wrote:
“In essence, [the plaintiff] asks this court to act as a panel of scientists that instructs the Forest Service how to validate its hypotheses regarding wildlife viability, chooses among scientific studies in determining whether the Forest Service has complied with the underlying Forest Plan, and orders the agency to explain every possible scientific uncertainty. As we will explain, this is not a proper role for a federal appellate court.”

Since then, the decision has been cited in several other cases, such as Arizona Cattle Growers Ass’n v. Salazar, which involved a legal challenge to the US Fish and Wildlife Service’s designation of critical habitat for the Mexican Spotted Owl. In its ruling earlier this year, the Ninth Circuit ruled for the agency, stating that “We reiterate that when an agency is acting within its expertise to make a scientific determination ‘a reviewing court must generally be at its most deferential.’”

In August, the Ninth Circuit issued a decision in another case that relied heavily on Lands Council. In 2007, the Crescent District of the Deschutes National Forest in Oregon approved the Five Buttes project, which would include 4,235 acres of commercial thinning, with an estimated volume of 14.4 million board feet; 8166 acres of fuels reduction; and prescribed burning and other treatments. Some of these activities were to occur in a late successional reserve, an area set aside under the Northwest Forest Plan as habitat for the northern spotted owl, which is listed as a threatened species under the Endangered Species Act, as well as for other species. 
In its Record of Decision, the forest explained that it had weighed the potential short- and long-term modification or degradation of owl habitat against the likelihood that such habitat would be lost to large-scale wildfires and insects and disease. A 2003 fire burned 21,000 acres in the Five Buttes area. This and other fires have burned through about 40 percent of the owl habitat on the Deschutes over the last decade. 
A group of environmental organizations sued to halt the project, claiming that the planned activities were counter to the requirements of the Northwest Forest Plan. A US District Court agreed with them and issued an injunction to halt work on the project.
“This ruling underscores how the Forest Service did not use science, but instead premised this project on the myth that it needs to log old-growth forests to save them,” said Dan Kruse, legal director of the Cascadia Wildlands Project, in a 2008 press release. “This project was not about forest health, but rather it was about short-term commercial profit from logging big trees in a reserve.”
Holly Jewkes, Crescent District Ranger, said the agency’s goal was to take a take a landscape-level, proactive approach to managing forests and habitat.

“The Five Buttes project looks holistically and strategically at the landscape, trying to minimize the potential of a catastrophic fire or insects and disease to degrade spotted owl habitat, habitat that can’t be replaced in a short time,” she said. “We’re leaving the largest trees on the landscape, but we are retaining and protecting for the long term the trees that take hundreds of years to grow.”

Mollie Chaudet, the Deschutes’ litigation coordinator, said the court acknowledged that the agency had taken the required “hard look” at the potential cumulative effects of the project. The court noted that the project’s environmental impact statement included “a thorough twenty-three-page discussion of previous declines, trends, and threats to the spotted owl population and habitat.”
“It was a recognition that the we really did take a hard look at the appropriate types of treatments within late successional reserves, including the trade-offs between short-term impacts and long-term benefits,” Chaudet said. 
Cumulative Effects

Michael Mortimer, director of the Natural Resources Program at Virginia Polytechnic Institute and State University, is working on a study of judicial deference to agency expertise in cases against the US Forest Service in US district and appeals courts. The Five Buttes case, he said, is a good example of how the court had “reset the bar” to the appropriate legal standard for deference to agencies. However, the court engaged in the same level of fine-grained analysis of scientific and procedural detail that the court addressed in Lands Council.
“I see both the majority and dissenting opinions getting into what I think is fairly high-resolution detail on many of the issues that the agency dealt with in the case,” he said. “This notion of judicial deference can be a little bit of a trap. In court cases like these you have competing expert opinions, facts that may be presented out of context, and inherently complex scientific issues, so even if the court gives a high level of deference to the agency, they are tempted to get into the details of what the agency did, wading through agency science and process.”
Such was the case with the agency’s analysis of the cumulative effects of the Five Buttes project.

“Cumulative effects is a difficult scientific concept, it’s a difficult administrative concept, and it’s a difficult legal standard to define. And yet, both the majority opinion and the dissent were focused on cumulative effects analysis,” Mortimer said. “Instead of simply determining whether or not the agency had examined cumulative effects, the court looked at exactly what the agency did, what actions it took, how many pages they devoted to it, and so on. It’s a little troubling to see a court trying to unpack the adequacy of this type of analysis, because that’s inherently a very difficult thing for a court to get its head around.”
Chaudet said the Crescent District is looking forward to completing the project. 

“They are important treatments,” she said, “and we hope to move forward with them as soon as we can.”
